STATE OF TENNESSEE
OFFICE OF THE
ATTORNEY GENERAL
P.O. BOX 20207
NASHVILLE, TENNESSEE 37202

August 20, 2001
Opinion No. 01-131

Responsihility for Collecting Litigation Tax in Appeals

QUESTION

Which court’s clerk is responsible for collecting the state litigation tax in appeal s?
OPINION

Inmost cases, theevent that triggersresponsbility for collecting thelitigation tax isthefiling of the
appeal. Accordingly, thelitigation tax should be collected by the clerk of the court in which the notice of
appeal, application for appeal, or petition for review isfiled.

ANALYSIS

Y ou have submitted afollow-up question to Attorney Genera Opinion No. 00-188, “Collection
of Litigation Tax in Appeals,” pursuant to which you seek clarification as to which court’sclerk is
responsible for collecting the litigation tax in appeals. Relativeto crimina and original civil actions,
Tennessee Code Annotated section 67-4-603(a) directsthe* clerks of the various courts’ to collect the
litigation tax in the following manner:

Q) Upon the commencement of an origina civil action, from
the plaintiff, except when such actionisbrought pursuant to a pauper’ s
oath;

2 Upon afindingof guilt, pleaof guilty, or submissontofine
in acriminal action, from the defendant;

4) Upon judgment againgt the defendant in any origind civil
action brought by acity or county of the state of Tennessee or by the Sate
of Tennessee, from the defendant.

Tenn. Code Ann. § 67-4-603(a) (1998). Relativeto appeals, section 67-4-603(a) directsthe* clerks of
the various courts’ to collect the litigation tax in the following manner:
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(©)) Upon thefiling in any civil action of an apped, or of an
appeal in the nature of awrit of error or certiorari, from one court to
another, from the appellant;

5) Upon judgment or final decree againgt the appelleeinany
action on an appeal or on an appeal in the nature of awrit of error or
certiorari, where the gppellant isacity or county of the state of Tennessee
or the state of Tennessee, from the appellee.

Tenn. Code Ann. 8 67-4-603(a) (1998).

Thecourt clerk isresponsiblefor collecting thelitigation tax due and paying it to the Department
of Revenue. See Tenn. Code Ann. 8 67-4-605(a), (b) (1998). If the court clerk failsto perform this
responsibility, thelitigation tax due “shall be a debt of the clerk,” Tenn. Code Ann. 8§ 67-4-605(a)(1)
(1998), and the clerk “shall beliabletherefor.” Tenn. Code Ann. 8§ 67-4-605(b) (1998). The court clerk
isrequired to collect thelitigation tax from “thefirst moneys collected in each case.” Tenn. Code Ann. §
67-4-603(c) (1998). Thelitigation tax “may be collected in the same manner as costs are collected, but
thetax . . . shall not be deemed to be costs.” Id.

Except for itsreferenceto the” clerks of thevariouscourts,” section 67-4-603(a) does not specify
which court clerk isrequired to collect the litigation taxes described in subsections (&) (1) through (8)(5).
Logicdly, theclerksof therespectivetria courts should collect the taxes described in subsections () (1),
(a(2), and (8)(4). Thesesubsactionsdescribetria court proceedingsin which the event triggering the court
clerk’ sresponghility for collecting the tax iselther the commencement of the action or the entry of judgment
intheaction. Inasmuch asboth of these events occur in thetria court, thetria court clerk should collect
the tax.

The same rational e does not necessarily apply to appellate court proceedings because, asyour
request pointsout, many appealsareinitiated, not in the appellate court, but inthetria court. Under Rule3
of the Tennessee Rules of Appellate Procedure, aparty initiating an appeal as of right from atrial court
judgment isrequired to do so by timely filing anotice of apped “with the clerk of thetria court.” Tenn.
R. App. P. 3(e); seealso Tenn. R. App. P. 4(a) (providing that notice of appeal required by Rule 3 shall
be “filed with and received by the clerk of thetrial court within 30 days after the date of entry of the
judgment appealed from”). Other appedls are initiated in the appropriate appd late court. See Tenn. R.
App. P.9(c) (requiring appel lant to file gpplication for permission to apped “with theclerk of the gppellate
court”); Tenn. R. App. P. 10(b) (requiring appellant to file application for extraordinary appeal “with the
clerk of the gppellate court”); Tenn. R. App. P. 11(b) (requiring appellant to file application for permission
to apped “with the clerk of the Supreme Court”); Tenn. R. App. P. 12.1(a), 12.11(a) (requiring appellant
to file petition for review “with the clerk of the Court of Appeals’).
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Under section 67-4-603(a)(3), the event triggering the court clerk’ sresponsibility for collecting the
litigationtax isthe“filing” of the appeal “from one court to another.” Tenn. Code Ann. 8 67-4-603(3)(3)
(1998). Asageneral rule, therefore, the clerk of the court in which the appeal isfiled should bear
respongbility for collecting thelitigation tax. In contrast, under section 67-4-603(3)(5), theevent triggering
the court clerk’ s responsibility for collecting the litigation tax is the court’ s entry of ajudgment or final
decree againgt the appellee. See Tenn. Code Ann. § 67-4-603(8)(5) (1998). In this category of appedls,
the court clerk isnot required to collect alitigation tax when acity, acounty, or the State of Tennesseefiles
an appeal. Rather, the court clerk collects alitigation tax only if the city, county, or State prevailson
apped. Inthat event, the court clerk isrequired to collect thelitigation tax from the appellee upon entry
of ajudgment against the appellee. Inasmuch asthetriggering event isthe court’ sentry of thejudgment,
the clerk of the appellate court in which the judgment is entered should collect the tax.

For themajority of appedl s, section 67-4-603(a)(3) requiresthe court clerk to collect thelitigation
tax upon the “filing” of the appea “from one court to another.” Tenn. Code Ann. § 67-4-603(a)(3)
(1998). When read in light of the Tennessee Rules of Appellate Procedure,* section 67-4-603(a)(3)
requires the following results:

1 Incivil appedsasof right from tria court judgments under Rule 3 of the Tennessee Rules
of Appellate Procedure, theclerk of thetria court should collect thelitigation tax when theclerk receives
the notice of appeal. See Tenn. R. App. P. 3, 4. This construction is consistent with Rule 6 of the
Tennessee Rules of Appellate Procedure, which requiresthe appellant to file abond for costs on apped
“inthetrial court withthenoticeof appeal.” Tenn. R. App. P. 6. Inasmuch asthelitigation tax statute
authorizesthe court clerk to collect the tax “in the same manner” asthe clerk collects costs, Tenn. Code
Ann. 8§ 67-4-603(c)(1998), alogical construction of the statute placesthe responsibility for collecting the
litigation tax on the same court clerk who is responsible for receiving the bond for costs on appeal.

2. For appeal sfrom certain administrative agenciesto the Court of Appealsunder Rule 12,
the clerk of the Court of Appealsshould collect thelitigation tax when the clerk receives the petition for
review. SeeTenn. R. App. P. 12.1(a) (requiring aggrieved party to file petition for review “with the clerk
of the Court of Appealswithin 60 days after entry of the administrative order appealed from”); Tenn. R.
App. P. 12.11(a) (requiring party to file petition for review “with the clerk of the Court of Appealswithin
thirty days after the date of entry of the administrative order appealed from”). This construction is
consgtent with Rule 12.11, which requiresthe petitioner to file an appeal bond with the petition for review.
SeTenn. R. App. P. 12.11(8) (providing that petition for review filed with clerk of Court of Appeals”shall
be accompanied by . . . an appropriate bond”).

The Tennessee Rules of Appellate Procedure were established effective July 1, 1979. See Cobb v. Beier, 944
S.W.2d 343, 344 (Tenn. 1997). Accordingly, the Rules were in effect in 1981 when the Legislature enacted section
67-4-603(a). See 1981 Tenn. Pub. Acts. 488.
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3. For interlocutory and extraordinary appealsby permission under Rules9 and 10 of the
Tennessee Rules of Appellate Procedure, the clerk of the appellate court should collect the litigation tax
when the clerk receivesthe application for appeal. See Tenn. R. App. P. 9(c) (requiring party seeking
interlocutory apped of trial court’ sorder tofileapplicationfor permission to appedal “withtheclerk of the
appellate court within 10 days after the date of entry” of thetria court’s order permitting such apped);?
Tenn. R. App. P. 10(b) (requiring party to file application for extraordinary appedl “with the clerk of the
appellatecourt”). Thisconstruction iscons stent with theappeal bond provisionsof Rules9 and 10, both
of which require the appellant to file the bond “with the application.” Tenn. R. App. P. 9(c), 10(b).

4, For gpped sby permission from the Court of Appedsto the Supreme Court under Rule 11,
theclerk of the Supreme Court should collect thelitigation tax when the clerk receivesthe application for
permissionto appea. See Tenn. R. App. P. 11(b) (requiring appellant to file application for permission
to gpped “with the clerk of the Supreme Court within 60 days after the entry of the judgment of the Court
of Appeds’). Thiscongructionisconsstent with Rule 11’ sappeal bond provisons, whichrequire aparty
making an application for permission to appedl to file an appea bond if the party has not a ready done so.
See Tenn. R. App. P. 11(h).3

As previoudly indicated, under section 67-4-603(a)(3), the event triggering the court clerk’s
respongbility for collecting thelitigation tax isthe“filing” of the gpped “from one court to another.” Tenn.
Code Ann. 867-4-603(a)(3) (1998). Relativeto appealsby permission under Rules9, 10, and 11, this
language appearsto refer to the appellant’ sfiling of the application rather than to the appellate court’s
subsequent entry of an order granting or denying permissionto gppea. The Rulesgenerdly usetheterm
“filing” to refer to the appe lant’ s submission of the application, while the Rules use theterm “entry” to
describe the appdllate court’ sissuance of an order granting or denying the gpplication. See Tenn. R. App.
P. 9(c), 9(e), 10(b), 11(d), 11(e).*

Section 67-4-603(a)(3) refersto severd different typesof appedls, including an appeal, an apped
inthe nature of awrit of error, and an appeal in the nature of awrit of certiorari. See Tenn. Code Ann.

2Rule 9initially requires the party seeking an appeal to file a motion requesting such relief in the trial court, see
Tenn. R. App. P. 9(b); however, “[t]he appeal is sought by filing an application for permission to appeal with the clerk
of the appellate court.” Tenn. R. App. P. 9(c).

3As a general rule, the Tennessee Rules of Appellate Procedure require the appellant to file the appeal bond
with the notice of appeal, application for appeal, or petition for review. See Tenn. R. App. P. 6, 9(c), 10(b), 11(h), 12.11(a).
The Rules do not, however, address the appellate court clerk’s responsibility for collecting the litigation tax. Instead,
the collection of litigation taxes is governed by statute. See Tenn. Code Ann. § 67-4-603 (1998). This Office perceives
no conflict between the current Rules and the statutes construed in this opinion. Inasmuch as the appellate court clerk’s
responsibility for collecting the litigation tax is not dependent on the Rules, it is not necessary to amend the Rules to
effectuate the principles set forth in this opinion.

“The procedures for pursuing appeals by permission under Rules 9, 10, and 11 are essentially the same. See
Tenn. R. App. P. 10 advisory commission comment; Tenn. R. App. P. 11 advisory commission comment.
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8§ 67-4-603(a)(3) (1998). By thetimethis statute was enacted in 1981, see 1981 Tenn. Pub. Acts488,
these descriptions of the various types of appealswere outdated. Effective July 1, 1979, the Supreme
Court, withthe Legidature’ sapproval, promulgated the Tennessee Rules of Appellate Procedure, which
abolished writs of error, appealsin the nature of awrit of error, and ssimple appealsand which, in their
place, created one method of appeal asof right. See Tenn. R. App. P. 3(d). The Rulesalso changed the
terminology for seeking discretionary review by the Supreme Court, replacing the petition for certiorari with
the application for permission to appeal. See Tenn. R. App. P. 11 advisory commission comment. One
authority has suggested that thislatter change merely condtituted the“renaming” of a“familiar” procedure.
John L. Sobieski, Jr., The Theoretical Foundations of the Proposed Tennessee Rules of Appellate
Procedure, 45 Tenn. L. Rev. 162, 235 (1978).

The Legislature’s use of this outdated terminology appears to have been an oversight.
Nevertheless, the Legidature’ sreferenceto an appeal inthe nature of awrit of certiorari buttressesthe
conclusonthat thefiling of aRule 11 gpplication isthefiling of an apped within the meaning of thelitigation
tax satute. Although styled an “application for permissiontogpped,” such an application servesthe same
function asthe former petition for writ of certiorari. Under the former rules, it wasthe appellant’ sfiling of
the petition for writ of certiorari, and not the Supreme Court’ s subsequent action ingranting or denying the
petition, that transferred jurisdiction from the appel | ate court to the Supreme Court. See Pairamorev.
Pairamore, 547 SW.2d 545, 547 (Tenn. 1977). Smilarly, itisthe gppellant’ sfiling of the application for
permission to gppedl, and not the gppel late court’ s subsequent actionin granting or denying the application,
that transfers jurisdiction from one court to another. Seeid.
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